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JURISDICTIONAL STATEMENT 


This is an appeal in forma pauperis from a| convic— 
tion for rape [22 D.C. Code 2801] in the United) States 
District Court for the District of Columbia. This Court 
has jurisdiction under 28 U.S.C. 1291 (62 Stat. | 929). 

| 
STATEMENT OF THE CASE | 

Appellant on January 22, 1968 was convicted in 

District Court of raping Mrs. Louella Mayes on January 
| 
22, 1967 in the District of Columbia and on February 23, 


1968, was sentenced to a period of imprisonment lof from 


allegedly took place 
and 7:00 a.m. 
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Appellant took the 


@ the crime and issue 


the testimony 


in 
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itness, appellant and other 
emerges even taking complainant's 


For example: 


ous conflicts 


es credulity. 


the morning in question when 
Appellant, 


of a gas station. 
had stopped for 


his way from a pert 
me station and was asked to push the 
onto the St. ilizabeth's 
The complaining 
Elizabeth's 


who 
sam 


gas 
He did so. 
the St. 


complaining witness’ cer 
} away. 
i at 


Appellant used no gun, knife or 
sought 


she made no outcry, 


pulled her from her car end 


Nevertheless, 


it was getting light and others due at work at the 


same time as she presumably were within earshat On 

the parking lot. according to her testimony, she 
Similarly made no outcry, sought no help and 

no protest while in appellant's car despite havin 1g 
Opportunity to do so (1) while leaving the hospital 
grounds (Tr. 54), (2) while appellant stopped for gis 
Tr. 55), and (3) when noises were heerd while! the 
alleged crime was being committed (Tr. 55). She testi- 
fied that eppellant made no advances until after they 
had talked for awhile and she told him that she aid 

not love her husband (Tr. 57). She removed her under= 
garments without resisting when requested to go so and 
never once asked appellant to stop. Following the 
alleged rape, appellant drove her back to St. Dlizabeths 
where she made no effort to cry out, call the police or 
héve appellant apprehended. Upon reporting to Work, , 
she asked her supervisor for the day off because she 
didn't feel that she could perform her duties (rr. 313). 
She reported the alleged crime only after being) questioned 
by her supervisor (Tr. 315). Thus, if in ercourse took 


Place (which appelisnt denied), it is s clear that the 


| 
complaining witness offered no resistance or pr oe 


Sought no assistance and did or said nothing at the time 


to suggest she was not a willing participant. 
| 


= os 


that 
lizabeth's parking lot to help 
364). Upon 
e freely admitted 
ed the Lady's car that 
there to help start it. He 
and charged with rape. These 
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complaining witness, Mrs. Louella Mayes, is 


cal nurse at St. Elizabeth's Hospital. 
fj, ner sh hospital was 
to 3:30 p.m. t home shortly 
morning to go to work. At the 
corner of Lebeaux Street and Nichols ave.iue, S-E., 


car staliediand she unable to restart it (Tr. 


the three leading witnesses 
as it was given. No concession 
veracity is intended. 
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Noticing an open gasoline station across|the street, 
Mrs. Mayes walked over and explained her difficulty to 


the attendant who then walked over to her car at the 


cornec and attempted to start it. During this time, 
Mrs. Mayes stepped into a telephone booth next to the 
main building at the gasoline station and telephoned her 
husband to seek his advice. During that conversation, 
the attendant returned and told her that he could not 
start the car. Also during the telephone conversation, 


a white Ford driven by appellant pulled into the gasoline 


station. According to Mrs. Mayes, appellant walked over 


to the telephone booth, inquired as to her difficulty 
and volunteered to push her the few blocks peenees the 
station and St. Elizabeths (Tr. 51-52). 
Appellant did push her automobile to the Hospital and 
upon reaching the proper parking lot, grabbed her by the 
arm as she got out of her automobile and attempted to 
push her back into her car. She told him there was a con- 
sole in the way and that she could not slide cross the 
seat, whereupon appellant pulled her out of her car and 


pushed her into his (Tr. 52-54). Appellant then drove off 


the grounds, stopped at another nearby gasoline station 
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and ordered $1 worth of gasoline. During this period 
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3. TESTIMONY OF GERALD Lig 

fir. mldrich was the attendant at 
where appellant and the complaining witness met. Mr. 
Aldrich was called as a rebuttal witness by thy Government. 
The testimony of this witness in many ways contradicts thet 
of the complaining witness. Mr. Aldricn testified thet 
sometime early in the morning of the day in austen. he 
noticed a car stopped at the corner in front of his station. 
He said that Mrs. Mays came over to the statioh and asked 
him if he would start it. He told her that he! could not 


| 
leave the station because he was on duty alone] and also 


ecause there was already a customer there, namely the 


defendant, Barrington Johnson. (Tr. 534). 

Mr. Aldrich testified that he sold Mr. Johnson 31 
worth of gas. (Tr. 534). Mr. Johnson got out of his 
automobile when Mrs. Mayes walked into the station. Mr. 
Aldrich said that Mr. Johnson volunteered to see if he coul]~ 
get her car started. (Tr. 535-536). Mr. Johnson then 


and got in the car and attempted to start it. | Mr. aldrich 


walked across the street, looked under the hood of the car 


testified that he could smell what he identified as beer 
about the person of the defendant (Tr. 536). After the 
telephone conversation, defendant and Mrs. Mayes left and 
Mr. Johnson pushed the stalled automobile towards St. 


Elizabeths. ae 


urning when he stopped at 


pulled into the statio.: 
treet near the 
wInen the 
asked him for some 
not yet received its 
sell (Tr. 352). 
attendant was doing out in 
out the difficulty 
sked him if he would push her 
directly with Mrs. Mayes, 
pointed out that she wes 
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inconclusive because there is no test to specify which 


inmale produced the spermatozoc (Tr. 258). Similarly, the 
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evidence relating to the fibers found on Mrs. Mayes' 
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clothing was equivocal in that there is no ewidence that 
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the fibers in fact came from appellant's sweater (e.g., 


Tr. 246). The F.B.I. tests failed to show any evidence 


of Mrs. Mayes' presence in the front seat of appellant's 
car. The Government attempted to corroborate Mrs. Mayes' 
story by introducing a pair of her gloves found in the 

back seat of the defendant's automobile (Tr. 77). Again, 


this evidence must be viewed as inconclusive in that the 
| 


presence of the gloves could be the result of Mrs. Mayes 
leaning in the window of defendant's automobile as the 
defendant testified (Tr. 404-411). The web of circum 
stantial evidence introduced by the SURE SEY thus 


be seen as incomplete and inconclusive. 
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ition and penalty. 
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sixteen years of age, shall 
t more than thirty years...” 


There are thus two separate and distinct elements 
of the crime. Tne Government must establish: 
that the act of intercourse took place 
forcibly and against the will of the 
Even assuming the Government 
s its proof burden with respect to (1) above, 
must likewise establish element (2). This is 
basic but was somehow obscured in the proceedings 
The Government has conceded and Mrs. Mayes 


acquiesced in the alleged inter- 


l Argument of Counsel, p.3) 


the Government has 


the burden of proving that consent had been obtained 


Appellant denied that any act of intercourse 
tock place (e.g. Tx 371). 
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wy putting the woman in fear of grave bodily or death 
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by the exercise of actual force against her person.” 


4, 


Ewing v- U.S., 77 U.S. App. D.C. 1 


633, 635 (1942) as quoted in McGuinn v. U.5., 
sateen meets 


478 ( 
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U.S. App. D.C., 197, 191 F. 2c 477, 


At the close of the Government's case, 


counsel moved for a directed verdict. 
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defense 
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The trans— 


cript shows that the trial judge was troubled by 


the weakness of the evidence on the lack 
issue. 
MR. IANNI: “If Your Honor pleases, 


verdict on the grounds that the Gover 
case having failed to make out a pri 


at 
the defendant would make a motion fon 


of consent 


this time! 
a directed 
mment's 
facie 
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case even in its most favorable light and, of 


course, Your Honor is familiar with 
testimony. 


I think the complainant's acts in oF 


the 


senting -- 


she took off her own clothes. fhe 
evidence that he used any force See 
And the Supreme Court has said in Mil 
United States that in the ordinary ca 
a woman is awake, of mature years and 
mind and not in fear, a failure to o 
carnal act is consent and though she! 
objects, if she makes no outcry, no - 
she, by her own conduct, consents and 
act is not rape." 
THE COURT: I think that is good soe 
there are circumstances here -- 

| 
MR. IANNI: I might refer Your Honor! 
on Criminal Law. They also state tha 


e'is no 

oever. 

ls v. 

se where 
sound 

pose the 

verbally 

esistance, 

the 


I think 


to Whorton's 
t even 


though she may have been in fear at one time -- 


THO COURT: If her fear was allayed 
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MR. IANNI: That is right. and if she doesn't 
resist to the end, there is no rape." 


THE COURT: 'I know a lot of cases on this 
point. I have been disturbed byithis, too." 


Even while denying the motion, the court continued 
to question the prosecution's evidence: 

“THE COURT: ... I wouldn't say it was the 

strongest case but there is enough to send 

the case to the jury..." 

was the trial judge alone in characterizing 

Government's case as weak. During the hearing 
on Gefendant's motion for release on personal 
bond, February 10, 1967, before Judge Gasch, the 
Assistant U.S. Attorney then representing the 
Government in this case made the following statement: 

“MR. MC TAGUE: Your honor,this is a charge of 
rape. Of course, it is a capital offense. 

However, the evidence of force in this case 

is not strong." (p. 2) 

Viewing the Government's evidence in its most 
favorable light, there is an insurmountable evi- 
dentiary gap on the consent issue and the court 
was in error in failing to take the case from the 


jury and directing entry of a verdict of acquittal. 


Mrs. Mayes’ testimony spans 100 pages of transcript. 


(TR. 47-147) and not once in any of those /100 
pages does there appear a single suggestion that 
she resisted the elleged advances of aerenaant 
told him she did not want to participate in the 
acts complained of; attempted escape; questioned 
his actions; screamed or otherwise sought help 
(e.g- TR. 117). Taking. her testimony at face value 
she had adequate opportunities to do all of these 
things and yet she did not. 
For example, Mrs. Mayes testified that after 
she drove away with the defendant, he stopped at 
a gas station (TR. 54-56) Did shescyeam? 
| 


Signal the station attendant? Attempt to escape? 


No. Was it she or the defendant that removed her 


clothes? It was she. (TR. 57, 113-114) Was she 


| 
ever threatened with a weapon? No. (TR. 107) She 
| 


testified that she removed her clothes without 


having been touched at all. (TR. 112-113) 
Thus, the court's concern about the weakness 

of the Government's case and the prosecutor's 

admission that the evidence in regard to force 


was weak were not without foundation. What jis 


= seen SiS ee ee ee ie SES tim 
according to the Government's evidence this 
would be the second time in ten minutes that 


he had put gas in his car. (TR 534). 
iy s 


the evidence could be 
experienced judge and an experienced 


esecutor expressed concern over its adequacy and 


strong that a lay jury should 


have been convinced beyond a reasonable doubt of 
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appellant*s guilt. 


As we show below, the evidence 


consent is insufficient to sustain the 


& REASONABLE MIND MUST NECESSARILY 
HAVE HAD A REASONABLE DOUBT AS TO 
APPELLANT'S GUILT 


cient to sustain the verdict. 


t face value, the complaining witness's 


“rape has a holiow ring: A chance meeting 


at davn at @ gés station while on her way to work, 


appellent agreeing to push her stalled car to her 


- , . 
place of work; being pulled 


into his car on the 


parking lot of St. Elizabeth's Hospital when others 


were reporting for work, driving for an hour before 
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Even the prosecution conceded that appellant 


acted as a “good Samaritan”. (final Arguments 
of Counsel, p. 7.) 


ao 


parking, stopping for gas on the way, his hand 
around her neck while driving e car with a manual 
shift and stopping and paying for gas, she removing 
her undergarments whennrequested, and SEL BEES SERS 

to him despite the total absence cf force or weapons, 
never at any time resisting or crying out in protest 
or for help, being driven back to work unharmed 


and unmarked, accepting his name and telephone 


| 
number and not reporting the alleged crime 


immediately to the police. 
| 


| 
A case of seduction perhaps, but not rape. 
| 
The only evidence to rebut the strong inference of 
consent suggested by the res gestae is the complain- 


ing witness's self-serving, totally uncorroborated 


testimony that she submitted because shelwas “scared 


to death* (TR 57). Obviously, the jury believed 


the testimony. Equally obviously, however, the 


jury should not have believed her testimony because 


(1) her alleged fear was not shown to have a reason=- 
able basis and (2) her story was inherently 
incredible, i.e. inconsistent with other testimony 
and contradicted by human experience. 
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itness*s uncorroborated 
fear for her life is not 
convict for rape. There must be 2 reason— 
ad the fear must be sub- 


Farrar ve U.Se, 107 U.S., App. D.Ce 


this Court reversed a 


conviction because it found “incredible"™ the 
witness's story that the defendant had 
without her ever seeing it. In the 
opinion Judge Prettyman summarized the law 
(at 275 F.2d 376): 


vag I understand the lew of rape, if no force 
is used and the girl in fact acquiesces, the 
acquiescence may nevertheless be deemed to be 
non-consent if it is induced by fear; but the 
fear, to be sufficient for this purpose, must 
be based upon something of substance; and 
furthermore the fear must be of death or 
severe bodily harm. A girl cannot simply say, 
'T was scared’, and thus transform an apparent 
consent into a legal non-consent which makes 
the man's act a capital offense. She must 
; 2 reasonable apprehension, as I understand 
of something real; her fear must be 
iful but substantial." 


What evidence is there here that she had a 


reasonable apprehension inducing her acquiescence? 


No weapons were used. while Mrs. Mayes testified 


that appellant held her around the neck while driving. 
there were no bruises, no evidence of violence or 


= 2 


| 
that she was harmed in any way. It is doubtful 


that Mrs. Mayes was intimidated by appellant's size 
because there is evidence that he was no brgger 
than she (TR 98. scguments of Counsel, p. 22). 
As to threats, the testimony is: (TR pp. 54-55) 

" He told me while we were riding down Nichols 
Avenue that he was not going to hurt me. He 
kept telling me this, that he was not) going 
to hurt me if I didn't scream.* 

By Mrs. Mayes own testimony, she had no basis for 
her fear: 
How did you think he was going to] kill you? 
I don'= know, I was just afraid. 
Why did you think he was going to 
I just did. 
You didn't know him before, did you? 
A. Noe" | 
Taking her testimony at face value and the many 
Opportunities she had -- but did not exploit -- to 
seek help, there does not appear to have been 
sufficient force exerted or threats uttered to 
support the conclusion in a reasonable mind that 
| 


she was placed in such fear for her life that she 
| 


surrendered so abjectly. 


=~ mn 


the inconsistencies in her story, 
appellant arrived at 

the gas stati ne did (TR 51). However, 
the attendant, cé@ Government rebuttal 
witness; placed appeallant there before Mrs. Mayes 
arrived’ (TR : completely destroyed the 
Governmént's attempt to present appellant as a 
cold-bloedeé rapist whospotted a lady in distress 
ang decided tc exploit the situation. 


Mrs. Mayes testified that she did not know if 


defendant was Grunk (TR 113). Yet, the one fact 


that was conclusively established is that appellant 
4ad been drinking heavily (TR 303-04; 319) and 

in fact was still drunk the following day when he 
reported to work. (TR 354). 

Mrs. Mayes testified that the crime took place 
in the front seat of appellant's car and that he 
told her that during the act of intercourse, he 
'messed” up his pants. (TR 60). Yet, the FBI 
checked appellant's car but found no evidence of 
her presence in the front seat and apparently no 


stains on appellant's pants. (TR 24%, 249)- 
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Mrs. Mayes testified that appellant 
name and telephone number on a piece of 
handed it to her. Defendant testiried that) after 
Mrs. Mayes had thrust her keys upon him he insisted 
that she take his name and telephone number! which 
she wrote down. The most salient fact common to 


both versions is that the telephone number was in 
| 


fact appellant's. The incredible concept of a rapist 

who leaves a calling card was explained by Govern- 

ment in his closing argument simply as eoce 

that appellant was an ‘egomaniac"'. (Closing Argument 

of Counsel, p. 44). There is not the slightest 

shred of evidence nor any basis in common cence or 

experience to support this insult to the jury's 

inteiligence. Why would a man who is adamantly 

insistent upon his innocence in fact convict himself 

of a capital offense by leaving his telephone number? 
Mrs. Mayes attempted to deny that she asked 

for leave (TR 124). Her testimony in this regard 

was contradicted by her supervisor (TR 313). 


Mrs. Mayes also testified that she immediately 


reported to her supervisor that she had been 


raped (TR 128) but was again contradicted by the 


| 
supervisor who testified that Mrs. Mayes did not 


immediately come forward with the information. (TR 
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313-315). 


appellant insisted 
Apoellant testified that 
concerned that she could find no service 
ix the car, thrust 
implored him to return later 
her car started. in 
with the keys and 
table for charging Mrs. Mayes' 
jury was asked to believe that 
repist who had picked his victim up 
uld return to fix her automobile 


rapist, that the police wouid 


ese direct conflicts, there were 

in the Government's case which 

of nagging questions. Mrs. Mayes 

she called her husband from the gas 
callec wi to confirm 
of her story? What about the 
appellant's car in the 

possession. Why were they not produced? 


they would corroborate appellant's story? 


The Government produced the attendant at the gas 


station wh Mrs. Mayes and appellant met, but no 


m where appellant stopped 


car. Why such selectivity? Is it becausile he would 


have testified that she did not appear to 


fear and had ample opportunity to cry for 


did not do so? These are just some of the 


that remain unanswered. 
| 
Summing up the Government's evidence, 


be in 
help but 


questions 


the only 


facts established beyond a reasonable doubt were 


that Mrs. Mayes had recently had eexual relations 
| 


(explained by her admitted relations with 


her husband) 


and that Mr. Johnson had pushed Mrs. Mayes" car 
| 


to the hospital (freely admitted). The evidence 


| 
also establisned beyond any doubt that Mrs. Mayes 


was not harmed in any way,that appellant had freely 


given Mrs. Mayes his phone number and had 


to the parking.lot to help start her car. 


returned 


Government's evidence consisted of Mrs. Mayes' 


inherently incredible story supported only by 


circumstantial evidence, none of which established 


that Mrs. Mayes was raped or pointed exclusively to 


the defendant as her alleced attacker. 


While the jury was free to believe some evidence 


and disregard other evidence, no test suggests itself 


by which the jury could resolve all of these conflicts 


ois | + 
and reach a decision not burdened by reasonable doubt- 
| 


Clearly, the jury was not free to convict 


aman of 


a capital offense on a basis so fragile and contrary 
| 


to human experience. 
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The Government I i act the gas 


pellant met, but no 


car. Why such selectivity? 

have testified that she did not appear to 
fear and had ample opportunity to cry 

did not do so? These are 


that remain unanswered. 


that Mrs. Mayes had recently had eexual relations 


(explained by her admitted relations with her husband) 

| 

and that Mr. Johnson had pushed Mrs. Mayes' car 
| 


to the hospital (freely admitted). The evidence 


also established beyond any doubt that M 


was not harmed in any way,that appellant had freely 
given Mrs. Mayes his phone number and had returned 
to the parking.lot to help start her car. 
Government's evidence consisted of Mrs. 
inherently incredible story supported onl 


| 
: : . - : | : : 
circumstantial evidence, none of which established 


that Mrs. Mayes was raped or pointed exclusively to 
| 
the defendant as her alleced attacker. 
| 
While the jury was free to believe some evidence 
| 


and disregard other evidence, no test suggests itself 


by which the jury could resolve all of these conflicts 
| 


and reach a decision not burdened by reasonable doubt- 


Clearly, the jury was not free to convict) a man of 


a capital offense on a basis so fragile and contrary 


to human experience. 
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facie showing of rape. 
Gefendant denied any act o 
The defense did not 
sexual adventure 


taking the 


sre wes insufficient 


nis closing statement, 


the 
these permissible 


jury that appellant 


a 
was mot crime, if 


and lastly, 


Ther can be 


serious as to the appropriate- 
ness of al mative def “ittaker v. 


U.S.~, 108 
22 258, 281 ¢& f (1950). 
26 


development. The concept of alternative defen 


the 


not to appellant's credibility as @ witness is 


the impossible. If the jury accepted or was niluencec 
| 
by the characterization of the defense by the prosecutor, 
| 
the entire credibility of appellant‘is case was seriously 
prejudiced. A jury quite obviously would have > 
to discount the testimony of appellant had he in fact 
| 
seid that no act of intercourse took place and 
was &@ willing participant to that act of intergourse. piste 
was precisely this impression that the 


Attorney attempted to create. 5y so doing, he 


the defendant a fair hearing. 


The misrepresentation of the perfectly proper 


alternative defenses was both deliberate and céntral to 
the Government's case. During the closing argument, the 
prosecutor made the following remarks (All page references 
are to Closing Arguments of Counsel): | 
p. 35: "Mr. Ianni has done a wonderful job 
of defending a phantom who, according 
to his testimony, never committed ia 


crime because there was none committed; 
because he takes a sword, and he swings 
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exceed the bounds of fair comment, 
of truth to them. Defense 


“intimate love scene; never 


suggested that Mrs. Mayes consented to sexual intercourse 
with Mr. Johnson; was not guilty of é@ ‘charade: 
‘shotgun: defense. Mr. Johnson never testified 
Mrs. Mayes consented, he testified that 
intercourse. The defense was not that 
but rather that the Government hed faile 
of consent. 

This Court has long recognized the princip 
an improper argument by Government counsel 
a defendant's right to a fair 
80 U.S. App. D.c. 196, 150 F. 
l22 U.S. App. D.C. 283, 353 F 

4 U.S. App. DiC. 


355 F. 2d. 884 (1966), this Court ruled that where 


the Government's evidence was not strong, prejudicial 
| 


statements by the prosecutor were surficient grounds for 
reversal, even where defense counsel had not objected 

to the specific remarks in question. The factual context 
of Corley is similar to that in the instant case, in 
Corley, the prosecutor misstated testimony of certain 
alibi witnesses. Given the general weakness of the 


Government's case the Court concluded: 


this critical 

1 even though 

counsel at the trial. 
Epi FALL IR eKoly ZK5) 
so ce.tral to a 
amounted to a credibility 
©2ss and the appellant, 

court bélow not to 

ave corrects own motion. This 


of Hormel v. Helvering, 


(1941) suoted and followed in itulligan, 


rticular circumstances' in 


result.’ 


THE SUPPRESSION BY THE FR 

OF EVIDENCE FAVCRABLZ =O" 

REQUIRES THAT Dergos NI = 

We priviously referred to the Government! 

to produce the battery cables referred to by con Fendant 
and to the document bearing defendant's name and 
telephone number which admittedly wes turned over to 
the police. Both of these would have 
borate defendant's story. Both were in the oe oe 
possession. The importance of the writing on 
bearing defendant’ 
There is a dispute in the testimony as to who 


wrote down the aumber. Mrs. Mayes testified t 


wrote down the number (Tr. $1). If it can be established 
that the number was, in fact, written by Mrs. Mayes 


(through handwriting analysis), this evidence would tend 
| 


to destroy her credibility while enhancing def fendant's. 


| 
It would also corroborate defendant's story. 


Similarly, confirmation by the police witnesses 
| 
a 


of the existence of the battery cables would have lent 
weight to defendant's explanation of why he returned 

to the hospital. Although, at the prejiminary| Hearing, 
the police did acknowledge that the cles had been 

found (fr. of Preliminary Hearing, p. 22), all 
witnesses resolutely denied any knowledge of t 
at the trial (Tr. 200; 209-210; 238). | 
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the jury believed Mrs. 


no sufficient 


rat she was 


to believe that the complaining 
lties with her 
told defendant that 
Tr. 111). It now 
believed her to be guilty of 
lity suggests a possible motive 
to have concocted her 


or her extramarital 


interview with the defendant, counsel 
tne police officers who had 


the defendant that it 


ically restrain the complaining 


isitial reaction was not one 


his wife whom he 


bit of information helps explai 


the Government's case. 


defendant's arrest. The Government 
as a rebuttal witness to answer the 
of what had occurred 

very strange was the 

Maves who, according : Mv testimony, 
the telephone during her entire initial encounter with 
defendant. Mrs. Mayes' somewhat startling r 
of an alleged conversation with the defendan| 


she volunteered that she did not love her husband 
| 


thus becomes more important than it otherwise might be. 

Discussions with trial counsel reveal that he saw 
Mr. Mayes in the courtroom only once end, on) thet 
occasion, Mr. Mayes appeared to be angry, again 


defendant but with his wife. 


Defendant does not claim at the moment 


position to establish that Mrs. Mayes invented this story 
| 

out of concern for her marriage but does suggest thet 

the suppression of this and other evidence which was 

within the Government‘s peculiar power to produce 


violates the standards laid down by the SupremerCourt 
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correct clearly perjuri 


Brennan writing for thc Court in Giles might 


been writing of the instant case 


"There can be little 
the defense micht nave 
use of the report at the 
obtaining further evidence. 
first place, the BCEEs 
statements to the girl 
that appear inconsisten 
tricl testimony. The 

th as stating they were 
in sexual relations when 


“Kado 
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am 


car, and that the girl Be weces 
before Soe joners end Johnson 
approached. They testified at 
trial, BOWEN erp 

merly ‘sitting 

of the car from 

companions left until their 

wes draw:. to the presence of 

men at Bowie's car, and Foster 
buttressed this testimony on cross-— 
examination by cnswering 'No' to 
the question whether he ‘didn't 
teke her out there to have sexuecl 
reletious with her, yourself * * *?! 
Finally, neither Lieutenant “halen 
nor Detective Collins mentioned, in 
their summaries «at trisl of whet each 
person involved in the incident hed 
told them, the i waleam cetelo, Kejsbeak 
and Foster had stated they were engea 
ir, sexual relations when they heard 
the three men. 
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POINT V: j { CF THz ABSLNCE 
V.TING CIRCUMST?+ 
I IMrOSED CH 5 
— 18 YEARS, IS EXCESSIV: 
Unlike the typical rape case, this case present 
no evidence of brutality, bestiality, 
nature, physical abuse, employment of weépo-:s, 
ox disfigurement. fiven taking as true the testimony of 


are relatively mild co. sidering the normal rape case. 


the complaining witness, the incidents compleined of 
® 


In light of the rather mild nature of the acts complained 
of, the imposition of a sentence calling for 4 - 18 
| 


years in prison is excessively harsh. 
| 
i 


Just as the circumstances of this crime do not 
merit the sentence imposed, neither does this defendant's 


| 
prior record. The only record defendant has is 


I 
conviction in 1952 for simple assault. In that 
tion, the Government had obtained an indictment 
assault with intent to commit rape, but allowed 
defendant to plead guilty to simple assault. He was 
sentenced to three years on probation which he 
without incident. 

The trial court was apparently influenced 
this earlier conviction as were the probation officials 


who prepared the pre-sentence report. While the trial 
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l0-year sentence on 2 


case, the Court 


that 


Tr, 
ais 


stressed the fact that defendant was responsible 
the care of three children. In the instent case, 
defendant is similarly responsible for 


three children and while allo 


bail, held down two jobs to support 
Cn both jobs he had an excellent work 

Nor is the Wilson case unique. 
United States, 118 U.S. App. D.C. 197, 334 F. 
(1954), this Court stated its adherence to the principle 
that sentences must somehow be rationally derived. 
while the specifics of Leach are not 
applicable to the instan 
an enlightened approach to the sentencix 
with approval at page 951 of the Leach decisio 
a number of cases wherein other Courts of Appe 
reduced sentences found to be too severe. See 
Coleman v. United 
375 F. 2d 563 (1955). 

There can be n 
supervisory responsibilities in sentencin 


stated by the Supreme Court in Yates v. U 
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363, 355, 78 5.Ct. 766, 758 (1958), this bopellate 


responsibility is mandatory: 
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CONCLUSTON 
Defendant Sarrington Joseph Johnson w sentenced 


: : = 4 : | 
to imprisonment for terr S yeers, 


for what appears whe. viewed in the lig! 
to the Government to have been an act of 


in which the complaining witness willingly consen 


The trial record contains no evidence upon which 


reasonable mind can conclude that her accuiest¢ence wes 


induced by force or threats of substance which would 
| 
| 
have placed a reasonable person in fear for her life. 


It appears that the jury was influencee by the 
UeS. +ttorney's summation which distorted to defendant's 
prejudice the perfectly proper defense made at the 
trial. 
Por the reasons set forth above, the rape 
tion must be reversed. 
Respectfully submitted, 
| 
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BARRINGTON JOSEPH JOHNSON 


PETITION FOR REHEARING AND 
SUGGESTION FOR REHEARING EN BANC 


| 

— - | 
| 

| 


Barrington Joseph Johnson, appellant-defendant, through 
his court-appointed counsel in this case, petitions this 
court for rehearing and, for the reasons set forth below, 
respectfully suggests that a rehearing en banc is jrequired. 


STATEMENT CF PCINTS 


| 
WHICH PETITIONER BELISVES 
UIRE REYEARIN y Y 


N IN 


The decision is in conflict with this court's 
decision in Farrar v, U.S., 275 F.2d 868 and 
consideration by the full court is necessary 
to secure conformity of its decisions. 


Appellant was prejudiced by the death 
sentence instruction since the verdict 
guilty was not compelled. 


The decision in this case misapprehend 
appellant's suppression of evidence 
argument anc makes an unjustified attack 
upon appellant's counsel. 
| 


une 20, 1969 in this case, this court 
22 D.C. Code 
ion (Judges Burger and McGowan, 
ry dissenting) rejects 


(1) the Government failed to 


case of lack of consent by the 


(2) even if the trial court did 
the jury and 
directing a vercict o : the evidence failed to 
show that comp accuiescence was the product of a 
substantial or reasonably based fear and, therefore, was 
jury's verdict of guilty. In 
decision holds that the consent 
the complainant's credibility 
suited - for jury determina- 
the court is powerless 
thus has viewed this appeal as 
parative credibility or as 
review and redetermine disputed 


issues of fact. Llant respectfully submits that this 


I= 


| 
is not the issue. Rather, the issue on this appeal is 


whether the Government made out a case of rape — dn issue 


which Chief Judge Prettyman of this court in Farrar vy. 
United States, 275 F.2d at 875 characterized as a/question 
of law. 
The conmnice in approach between this decision and 
Farrar in this connection is best demonstrated Srila compari- 
son of the fdlowing language appearing in the resyective 
opinions: 
Farrar (275 F.2d at p. 875) Opinion here (pp. |7-8) 


"I do not see this case, "The jury was properly allowed to 
as the petition for re- consider and resolve the issue of 
hearing would haveus do, the credibility of the key witnesse 
as an evaluation of com- in deciding whether the Complainant 
parative credibility, or as will had in fact been overborne. O 
an appellate redetermination all the issues which are in the 
of disputed issues of fact. highest order forja jury one is 
My view is that upon the hard pressed to suggest one more 
testimony of the complaining firmly suited for |jury determinatio 
witness the Government did not than that of credibility. We canno 
make out a case of rape. This say their verdict jon this point was 
is a question of law." without reasonable foundation and 
whatever our own resolution might 
be were we to decide the fact issue 
had we been the triers - this verdi 
was within the proper range of per 
missible alternatives for the 
finders of fact." | 


To the extent that the majority opinion here concludes 
that the issue is purely one of credibility, it represents 
| 
a pro tanto adoption of the dissenting opinion of Judge 


Miller in Farrar. In his dissent, Judge Miller stated 


wt 


nen the testimony is reviewed objectively, 
3+ becomes apparent that the case turns on 
the credibility of the witnesses and not on 


the sufi ; the evidence; that there 


conflict between this case and Farrar 
result but more important, in terms 
that the Government has 
made out a case 2£¥ 


fully credisec. Since the dissenting view of Judge Miller 


in Farrar hes now apparently been adopted by the majority, 


there has Deen an ace in the law of this circuit 
sicéeration. 
Farrar is not confined to a cisagree- 
urt's cole upon review of a rape con~ 
also a conflict with regard to the 
sufficiency of the evidence to convict where the complain- 


ing witness" testimon) is fully credited. Chief Judge 


Prettyman in Farzar summarized the law of rape as follows 


(275 F. 26 at 276): 


be non-consent if it is 

the fear, to ve sufficient for this purpose, 

must be based upon something of substance; and 
furthermore, the fear must be of deatn or severe 
bodily ! 3 & girl cannot simply say 'I was 
scared* thus transform an apparent consent 
into 2 non-consent which makes the man's 
act ac l offense. She must have a reason 
able app i 5s I understand the law, of 
somethi ! fear must be not fanciful but 


-5- 
The foregoing quote cannot be reconciled with the 
majority decision in this case because appellant was 


convicted on the basis of the complainant's testimony 


that she was "scared to death because I really thdught he 


was going to kill me?" The opinion concedes that |the 
alleged fear "was not based on a discernible weapon or any 


other theory of fear which was incredible on the basis of 
| 


her own testimony" and finds it enough that the ailleged 


fear was based "on a general fear of her assailant” (page 5, 


emphasis in original). But here the court is supplying a 
| 
rationale for complainant's conduct after the fact which 


finds ng support in her’ testimony.2/ when pressed the 


basis of her fear, she testified as follows: (pp. 
118) 


What did you think was goingto happen to y 
the time? 

I didn't know what was going to happen to 
because I was scared to death. 

You were scared? Well, he didn't have a weapon, 
did he? 

No, he did not. 

You didn't see a weapon, did you? 
No. 

Then he wasn't threatening you with any wear 
was. he? 
_No. 


sr 


1/ 


= Compare the majority's suggestion of a "general fear" with 
Judge Prettyman's opinion in rarrar (275 F.2d at p. 877) 
"although the law of rape may be elastic enough to permit easy 
speculations as to what might have frightened the girl in such 
a case, - @.g.- she thought there was a knife although there 
was none — the record before us does not permit of such 
speculations...the rape penalty does not rest upon) imaginary 
fears." 


it come to your mind that he might 


When ci 


a -_ 
be thinking of sex? 


When he told me to remove my underclothes. 


You mean before that you never had any idea he 
was thinking of sex? 


<I don't know wi was thinking of. I thought 
he was going ¢ me really, 


was going to kill you? 
was just afraid. 


think he was going to kill you? 


© grudge against you, did he? 
he look strange or unusual? 


he 
con't know whether he was drunk or not. 
You don't know. But really up until the time he 
asked you to take your clothes off sex didn't 


enter your mind? 


Everything entered my mind but I had no idea what 
he was going to do with me. No. 


In theabsence of a weapon, any suggestion of ja weapon, 


| 
force or physical violence, the answer "I was Pac afraid" 


falls far short of the requirements of Parrar that: the 


fear "be based upon something of substance," so0a reasonable 
apprehension...of something real; her fear must be not 
fanciful but substantial." (276 F. 2d at p. 876). 
The substantive conflict is clear: Farrar acbpts 
an objective standard: the alleged fear must have a real, 
| 


substantial basis. This decision adopts a subjective 
| 


Standard: the uncorroborated testimony of the complaining 


witness that she was "scared to death" without more, if 
. | 
credited by the jury, is enough to make out @ case of 


rape. 
The mischief inherent in abandoning the test * sud=— 
Stantiality or some other meaningful standard Dy which 
the alleged fear May be tested is clear. So is the con= 
flict with Farrar. What is to prevent any vindictive woman 
from claiming she submitted because of a "general oe of 
a defendant? This is precisely the reason for the E ry 
requirementthat the alleged fear be shown to have some 
factual foundation. Since this decision removes the 
Farrar requirement that the expressed fear have sone 
substantial basis, the law of rape has been changed, and 


the conflict is irreconcilable. 


that the complaining 
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Gefencant : 


prove that consent 


basis. Here, ‘there 


2 r< 


circuit. 


uses language ws 
(if she consen 
undisputec 

tend to rule = 
to scream, at 
chey stooped 

and talked and 
before he laid 
herself at his 


any 


ence of 


*fear’ of 


here mo ext 


fear whereas in Farrar, 


was indcucec 


was 


ba the complaining wi 


" for reasons 


witness did not herself express. 


the majority's attempt to 


its facts. The Farrar conviction 


the expressed basis for the complainant's 


ttacker” had a knife which she never 


anc "the conviction could not 


any viable alternative cause for 
her attacker." (decision, p. 5) 


no: suggestion of a knife and no 


ner complete 

case on the facts 
rinsic reason appears for 
complainant believed 
(a reason which was rejectec as 


at least an attempt was mace to 


by fear having a reasonable 


none. This conflict between the 


case snould be resolved by the entire 


ar of her assailant" the opinion 
issue to defendant's prejudice 
"ass ailed") and ignores several 
tness’ testimony which 
"general os Tnese include the failure 
case or si the station attendant when 
( “the fact that they drove around 
=i did not love her husband 
11) and that she undressed 
t without any ieee threats (59). 


Point B: Appellant wes Prejudiced by the Death 
ence I ict 
| 


The dissent of Senior Circuit Judge Fahy notes that 
appellant was prejudiced by the trial judge's instruction 
to the jury that although the Government was not seeking 
the death penalty they might, sf they found hin g 
recommend capital punishment. In view of the <=ac 
the evidence in this case did not compel a guilty 
the jury might well have been influenced to rencer a guilty 


verdict without the death penalty not because they were 


convinced of appellant's guilty beyond a reasonable doubt 
| 


but as a -compromise between finding defendant "not guilty" 

and recommending capital punishment because they cis- 

believed appellant. 
The majority opinion itself concedes that the| evicence 

here did not compel a guilty verdict ane characterizes 

the trial as a credibility battle (at ppe 7 and 8 

decision): 


"Admittedly, the trial and this record is 
not a mocel of symmetrical components =| 
but difficult criminal trials seldom are; 
this is inherent when none but victin and 
attacker are present. What does emerge | 
from the record, however, is the critical 

importance of credibility on the key issue 
of consent." 


"We cannot say their verdict on this point 
was without reascnable foundation, and 
whatever our own resolution might be were 
we to decice the fact issues — had we been 
the tri this verdict was within the 
of pecs alternatives 
fact.” 


ier Circuit Judge Fahy comments upon the 
non-compeiling | : the evidence of gult as follows: 


"aA review of the evidence of guilt in the 
mae nt case does not at all indicate to me 
that! the verdict of guilty was compelled, 

so as mes lead us to nold that the choice of 

the Geath sentence at the hands of the jury 

had no influence upon their resolution of 
doubts by agreeing upon 2 guilty verdict but 
without the death sentence. The non-compelling 
character of the evidence is sufficiently shown 
by the SSS opinion es need for further 
elaborati mmy part. deed, the evidence 
raises ener ¢ifficulties "ES me, but I need 
rest my dissent only on the ground stated.” 


At the very least, this case sould be remanced for a new 
the prejudicial instruction. 


+ifiean 


Commencing at the bottom of page 9 of the opinion, counsel 


is accused of seeking to develop an issue from the Government's 
ne husband of the complaining witness and 
fied excursions totally beyond the 
majority even go so far as to 
suggest that counsel mmitted a "gross breach of pro- 
fessional standards” in 9-10). It is ironic that 


this charge should be leveled at court-appointed counsel for 


conscientiously attempting to assist the court in the ad— 


ministration of its criminal docket. Counsel respectfully 
Suggests that this personal attack is wholly inappropriate, 


unfair and unjustified. In response to the Government's 


motion to strike, counsel pointed out that Point IV of 
appellant's brief (the suppression of evidence Beament) 
argues that the Government suppressed certain physical 
evidence in its possession consisting of (1) the battery 


| 
cables located in appellant's car and (2) the document 
{ 


bearing appellant's name and phone number which admittedly 
| 
was turned over to the police. This physical evidence - 


the existence 6f which is documented in the record - is the 


only evidence which appellant contends was wrongly suprressed. 
| 
As regards the alleged attempt to "develop an issue 


Government's failure to call the husband of the compiaining 
witness" and related accusations, counsel was not arguing non- 


record facts but was merely exercising an advocate’s preroga— 
| 


tive of drawing inferences from gaps in the Government's case. 
This argument was advanced not in support of the argument 
regarding the alleged suppression of evidence -— which was 
based on the record - but rather to suggest a possible motive 


for the complainant's incredible story. All this was ex= 


| 
plained in appellant's reply to the motion to strike224r¢ 


the court nevertheless felt the argument improper, |it could 


have granted the Government's motion to strike without 
a 
22/ onus, appellant’s reply to the motion to strike! states at 
page 2 "The svecific matter sought to be stricken lis admittedly 
not in the trial record but is argument to Sus est a possible 
motive for complainant's story." 


admonishing counsel and the bar at large. Counsel recalls 
that at the outset or the orai argument he was asked by 
Judge Burger whether he intended to rely upon any of the 
matter to which the motion to strike was addressed. The 
transcrip “of 2 argument will show that counsel 
answered "no” : the matter was not used in oral 

argumen In these circumstances, the majority's dis- 
cussion is not responsive to any point appellant relies upon 
and the amount of space devoted to it while other points 


oa > : one 3 
raisec on appea.: were ignored is surprising.—/ 


The court's language places court-appointed counsel in 


A 


On the one hand, the court insists that assigned 
all available arguments on behalf of an indigent 
prosecuting an appeal. But the majority here 


counsel shoule do less than this by not drawing 


that, the majority holds, turns on 

The court language creates a dilemma for 
court-appointed un hn should be clarified by a 
rehearing en ! c this court is not unmindful 
that the ad j criminal caseload requires 
the appointment of } serve at considerable personal 
sacrifice. The cooperation and assistance of the bar 
required to make the system work is not fostered by the 


majority's language in 
P4 3 -] 


3/o 


Por exampi ey, 


¢ ussion of appellant's 
arguments thet i udi the U.S. Attorney's 
closing arguments <= nar i i derense (Point iD or 
that the sentence of 


CON 


USION 


| 
For the foregoing reasons, this case should be reheard 


en banc. 
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